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Legal Heritage and the Digital Age
What is the meaning of, “It’s the law”?

I. Teacher to Teacher Dialogue


One of the most common dilemmas facing instructors of business law is the issue of topic choice. By the very nature of the subjects we teach, the breadth of materials is so wide that choosing what to focus on in the limited classroom time we have with our students can be a most daunting task. This problem is especially exacerbated when the topics we are dealing with are all of deep interest and can stand alone as separate courses.


In this chapter, for example, we are asked to introduce students to topics ranging from the definitions and purposes of law to how our system affects business decisions, to some of the most important provisions found in the U.S. Constitution. Any one of these subparts can provide the raw materials for an entire course at the law school level. Our job must start with a self-evident, but sometimes forgotten, point: this is not law school. We are here not to train future lawyers but rather students who need to know enough about these issues to recognize that they are issues. The technical legal problems they may be facing later will ultimately need to be resolved using law and other practitioners.


The plus side of this dilemma is that because we have such a diverse menu to select from, we are able to pick and choose our areas of emphasis. For example, if your particular teaching and research interests lie in the area of ethics and the schools of jurisprudential thought from which they are derived, then by all means, run with it! Rather than trying to be all things to all people, it is better to focus your efforts on your strengths. This does not mean that you can shortchange the other material. All key objectives of the chapter should be fully outlined and incorporated in both your lecture and materials outline. But if you have a particular interest and expertise in, for example, the Law and Economics School of jurisprudential thought, then use them as focal points of comparison in the evolutionary process that seeks to distinguish the older schools of jurisprudence from newer approaches to these issues. In any event, remember that philosophical studies of what law is and what its role is in the larger scheme of things have always posed questions virtually impossible to answer. This chapter represents attempts by great thinkers to answer the unanswerable. It would be far too presumptuous for us to think that we can teach, in a few hours, what the great philosophers of the world have tried to do over hundreds of years. Perhaps this is an early lesson in what wisdom is really all about: the more we know of history, the more we know of our own limitations. If we can get that point across, the course is off to a good start.

II. Chapter Objectives

· Define law.

· Describe the functions of law.

· Explain the development of the U.S. legal system.

· List and describe the sources of law in the United States.

· Discuss the importance of the U.S. Supreme Court’s decision in Brown v. Board of Education.
III. Key Question Checklist

· What is law?

· Once you have identified the kind of societal expectation of behavior, what standard of behavior is most appropriate? Does law codify the standard? Do one or more of the schools of jurisprudence support the standard?

· What are the sources of law in the United States?

· What bodies of law and/or ethical standards apply?

· How would you apply these standards to the facts?

IV. Chapter Outline
The first chapter objective is an introduction to the historical underpinnings of jurisprudential thought. This would include not only the functions of law listed in the summary, but also an early opportunity to introduce the role of ethics based on the various schools of jurisprudence discussed.

What Is Law?

· The law consists of rules that regulate the conduct of individuals, businesses, and other organizations within society.
· It is intended to protect persons and their property against unwanted interference from others.
· The law forbids persons from engaging in certain undesirable activities.
· It is often fair (but not always).
· The Law must be flexible.
Definition of Law

According to Black’s Law Dictionary, “Law, in its generic sense, is a body of rules of action or conduct prescribed by controlling authority, and having binding legal force. That which must be obeyed and followed by citizens subject to sanctions or legal consequences is a law.”
Functions of the Law
· Keeping the peace – Including making certain activities crimes

· Shaping moral standards – e.g., enacting laws that discourage drug and alcohol abuse

· Promoting social justice – e.g., enacting statutes that prohibit discrimination in employment
· Maintaining the status quo – e.g., passing laws preventing the forceful overthrow of the government

· Facilitating orderly change – e.g., passing statutes only after considerable study, debate, and public input

· Providing a basis for compromise – approximately 90 percent of all lawsuits are settled prior to trial
· Facilitating planning – e.g., well-designed commercial laws allow businesses to plan their activities, allocate their resources, and assess their risks

· Maximizing individual freedom – e.g., the rights of freedom of speech, religion, and association granted by the First Amendment to the U.S. Constitution
Fairness of the Law

The American legal system is, overall, a comprehensive and fair system. Yet it is occasionally misused and abused.

Flexibility of the Law

U.S. law has evolved and grown as a reflection of changes in society, technology, and commerce. The same general principles that we were established on still exist. The modifications exhibit the flexibility and maturity of our system to be able to adapt to the changing commercial, social, and ethical environments.

Landmark U.S. Supreme Court Case: Brown v. Board of Education
This box discusses the application of law where the Supreme Court overturned the “separate but equal” doctrine that condoned separate schools for black children and white children.

Case Questions

Critical Legal Thinking: The states must treat all individuals in the same manner as others that are in similar positions or situations, without favoring residents or any other group. Equal application is the important idea here.

Ethics: Separate but equal cannot be applied when it comes to education, so the decision in Plessy v. Ferguson was wrong. The Plessy decision was based on the idea of granting political and civil equality to African Americans, but left out social equality.

Contemporary Business: The US Constitution was drafted to reflect changing social, economic, technical, and intellectual ideas. This is what makes the Constitution unique, as it slowly adapts to the changing world around us.

Schools of Jurisprudential Thought

· Natural Law School – Postulates that law is based on what is “correct” and that law should be based on morality and ethics

· Historical School – Believes that law is an aggregate of social traditions and customs

· Analytical School – Maintains that law is shaped by logic
· Sociological School – Asserts that law is a means of achieving and advancing certain sociological goals

· Command School – Believes that law is a set of rules developed, communicated, and enforced by the ruling party
· Critical Legal Studies School – Maintains that legal rules are unnecessary and that legal disputes should be solved by applying arbitrary rules based on fairness

· Law and Economics School – Believes that promoting market efficiency should be the central concern of legal decision making
International Law: Command School of Jurisprudence of North Korea
North Korea’s legal system is based on communist theory and the Command School of jurisprudence. There is no judicial review of government-enacted laws or activities. The United States and North Korea do not have formal diplomatic relations.
History of American Law
English Common Law

· Law developed by judges who issued their opinions when deciding a case

· The principles announced in these cases became precedent for later judges deciding similar cases
· The English common law can be divided into cases decided by the:

· Law courts

· Equity courts (Court of Chancery)

· Merchant courts
International Law: Adoption of English Common Law in America

Common Law is discussed. In the United States, the law, equity, and merchant courts have been merged. Most U.S. courts permit the aggrieved party to seek both legal and equitable orders and remedies.

International Law: Civil Law System of France and Germany

Romano-Germanic civil law system is the model for countries adopting civil codes. The Civil Code and the parliamentary statutes that expand and interpret it are the sole sources of law in most civil law countries. The adjudication of a case is the application of the code or the statutes to a particular set of facts. In some civil law countries, court decisions do not have the force of law. It is in contrast to Anglo-American common law where laws are created by the judicial system as well as by congressional legislation.
Sources of Law in the United States

Constitutions

· The U.S. Constitution establishes the federal government and enumerates its powers

· Powers not given to the federal government are reserved to the states

· State constitutions establish state governments and enumerate their powers
Treaties
The president, with the advice and consent of the Senate, may enter into treaties with foreign governments.

Federal Statues

Statutes are written laws that establish and enforce certain courses of conduct. Congress enacts federal statutes, whilst state legislatures enact state statutes. Ordinances are adopted by local governmental bodies.

Contemporary Environment: How a Bill Becomes Law
The U.S. Congress is composed of two chambers, the U.S. House of Representatives and the U.S. Senate. Thousands of bills are introduced in the U.S. Congress each year, but only a small percentage of them become law. First, a bill must be sponsored by a member of the U.S. House of Representative or the U.S. Senate. Then, it is referred to the appropriate committee for review and study. Bills that receive the vote of a committee are reported to the full chamber, where they are debated and voted on. If the bill receives majority vote from the full chamber, and a subsequent second chamber, then it is forwarded to the president’s desk. The bill becomes law when it is signed by the president.
State statutes
State legislatures enact state statutes. Such statutes are placed in code books. State statutes can be assessed in these hardcopy code books or online.

Ordinances

State legislatures often delegate lawmaking authority to local government bodies, including cities and municipalities, counties, school districts, water districts, and such. These governmental units are empowered to adopt ordinances. Ordinances are also codified.

Executive Orders

The executive branch of the government is empowered to issue executive orders.
Regulations and Orders of Administrative Agencies

Administrative agencies are created by the legislative and executive branches of government. They may adopt administrative regulations and issue orders that regulate the conduct of covered parties.
Judicial Decisions
Federal and state courts decide controversies. In doing so, they issue decisions that state the holding of each case and the reasoning used by the court in reaching its decision.

Doctrine of Stare Decisis

· Based on the common law tradition, past court decisions become precedent for deciding future cases

· Lower courts must follow the precedent established by higher courts
· Thus, all federal and state courts in the U.S. must follow the precedents established by U.S. Supreme Court decisions

· Adherence to precedent is called stare decisis
Priority of Law in the United States

The U.S. Constitution and treaties take precedence over all other laws, followed by federal statutes and federal regulations. Federal law takes precedence over conflicting state law, which has precedence over local laws. Similarly, state constitutions take precedence over state statutes and regulations.

Digital Law

The electronic age arrived before new laws were written that were unique and specific for this environment. Courts have applied existing laws to the new digital environment by requiring interpretations and applications. In addition, new laws have been written that apply specifically to this new environment. The U.S. Congress has led the way, enacting many new federal statutes to regulate the digital environment.
V. Answers to Critical Legal Thinking Cases
1.1 Fairness of the Law: Many students will react that the statute is unfair as it does not afford women equal status in the workplace. In light of today’s standards, that position is well founded. However, it is a useful exercise to consider arguments for the opposite position in the context of the time period. In enacting such a statute, the legislature presumably entertained the view that women had special needs, were subject to certain weaknesses, and therefore the demands made on them had to be accommodated in the workplace. That these premises, i.e., special needs and presumed weaknesses, might be false does not necessarily preclude one from acting morally. Moralists might label this ignorance as excusable in that it is “invincible,” i.e., an ignorance that cannot be destroyed or offers no moral reason for doing so. Of course, modern experience and knowledge require that we question these premises. It almost certainly would not be lawful today. Not only have the items relevant to the test of equal protection broadened under present constitutional interpretations, but also Title VII of the Civil Rights Act of 1964 prohibits any discrimination on the basis of sex in the “terms, conditions and benefits of employment.” W. C. Ritchie & Co. v. Wayman, Attorney for Cook Country, Illinois, 244 Ill. 509, 91 N.E. 695, Web 1910 Ill. Lexis 1958 (Supreme Court of Illinois).
1.2 Fairness of the Law: In this case, the court of appeals found that Eminem was not liable for defamation of character. Eminem, a famous hip-hop and rap artist, often sang lyrics that contained references to his personal experiences. In one song he sang lyrics about DeAngelo Bailey, a fellow student who bullied Eminem in grade school. DeAngelo Bailey sued Eminem to recover damages for defamation of character. The tort of defamation of character requires a plaintiff to prove that: (1) The defendant made an untrue statement of fact about the plaintiff, and (2) The statement was intentionally or accidentally published to a third party. The second element is met in that Eminem’s song was published to millions of listeners in the form of CDs, digital downloads, and playtime on the radio. However, the court held that Eminem, in his rap song, made truthful statements of fact about DeAngelo Bailey’s bullying of Eminem. Therefore, the crucial element to prove defamation—that the statement about the plaintiff was false—is not met in this case. The trial court judge found the element of an untrue statement of fact did not exist in this case and wrote the following opinion:

Mr. Bailey complains that his rap is trash

So he’s seeking compensation in the form of cash.

Bailey thinks he’s entitled to some money gain

Because Eminem used his name in vain.

The lyrics are stories no one would take as fact

They’re an exaggeration of a childish act.

It is therefore this court’s ultimate position

That Eminem is entitled to summary disposition.

This result is fair. The law specifically protects persons when they speak the truth, although there are a few exceptions to that rule that are not applicable here. In this case there is a fair application of the law that found defendant Eminem not liable to plaintiff. Was the lawsuit warranted? Probably not, although DeAngelo Bailey would argue that there may have been enough of a reasonable dispute to have brought the lawsuit. DeAngelo Bailey. DeAngelo Bailey v. Marshall Bruce Mathers, III, a/k/a Eminem, Web 2005 Mich. App. Lexis 930 (Court of Appeals of Michigan)
VI. Answers to Ethics Cases
1.3 Ethics: The better case is made by the dissent. The law has not been progressive in this instance. It is likely that legislators entertained an unconscious premise that women should not be required to fight a war. This speculation might be supported by the fact that the majority of the Supreme Court summoned a technical legal point to justify their ruling. The Court held that Congress was the proper party to articulate the public policy that women should not fight at the front, thereby removing themselves from any further consideration of the substantive issue, i.e., whether equality was being served as a matter of fairness. Rostker, Director of Selective Service v. Goldberg, 453 U.S. 57, 101 S. Ct. 2646, 69 L. Ed. 2d 478, Web 1981 U.S. Lexis 126 (Supreme Court of the United States)
1.4 Ethics: Yes. Kevin D. Mitnick was guilty of a crime. Here, Mitnick, for a decade, terrorized the federal government, universities, and high-tech companies by using his computer skills to penetrate his victims’ computer systems to steal secret information and wreak havoc with their software and data. Stealing data files and trade secrets from corporate targets, obtaining at least 20,000 credit card numbers of some of the country’s richest persons, and sabotaging government, university, and private computer systems around the nation violated numerous federal and state laws. When Mitnick was caught he was placed on probation and ordered not to touch a computer. However, Mitnick again reverted to his prior conduct and evaded federal law enforcement officials for several years, as he continued a life of computer crime. When caught, Mitnick was sentenced to almost four years in prison.

Mitnick acted unethically in this case. Although he did not profit personally from his conduct, he did cost his victims several hundreds of millions of dollars in losses. His conduct was intentional. And he conducted his unethical conduct for more than a decade before he was caught the first. When he was ordered by the court not to engage in such conduct again, and even ordered not to use a computer, he ignored the criminal sentence and continued his life of computer crime. When Mitnick engaged in his second crime spree, he knew he was violating the. Mitnick’s conduct was unethical.
VII. Key Terms and Concepts

· Administrative agencies—Agencies (such as the Securities and Exchange Commission and the Federal Trade Commission) that the legislative and executive branches of federal and state governments are empowered to establish.

· Administrative rules and regulations—Used by administrative agencies to enforce statutes. These rules and regulations have the force of law.

· Analytical School—School of jurisprudence maintains that the law is shaped by logic.

· Bill—Many bills are introduced each year at the U.S. Congress, out of which a few are passed as law.

· Brown v. Board of Education—A landmark Supreme Court case in which a unanimous decision reversed prior precedent and held that the separate but equal doctrine violated the Equal Protection Clause of the Fourteenth Amendment to the Constitution. The decision led to the banning of school segregation.

· Chamber—The U.S. Congress is composed of two chambers, the U.S. House of Representatives and the U.S. Senate.

· Civil Law—A code of laws applicable to Romans. Also known as the Romano-Germanic civil law system.

· Code book—Federal statutes are organized by topic into code books.

· Codified law—Federal statutes that have been organized into code books.

· Command School—School of jurisprudence that believes that the law is a set of rules developed, communicated, and enforced by the ruling party rather than a reflection of the society’s morality, history, logic, or sociology.

· Committee—Bills from either of the two chambers of the U.S. Congress are reviewed and studied by an appropriate committee. The committee may reject the bill, report it to the full chamber for a vote, not act on it, or send it to a subcommittee for further study.

· Conference committee—Committee made up of members of both the U.S. House of Representatives and the U.S. Senate.

· Constitution of the United States of America—The supreme law of the United States.

· Court of Chancery—Court that granted relief based on fairness. Also called equity court.

· Critical Legal Studies School—School of Jurisprudence that proposes legal rules are unnecessary and are used as an obstacle by the powerful to maintain the status quo.

· English common law—Law developed by judges who issued their opinions when deciding a case. The principles announced in these cases became precedent for later judges deciding similar cases.

· Executive branch—A branch of the U.S. government that has the power to enforce the law. The president of the United States constitutes the executive branch of the government.

· Executive order—An order issued by a member of the executive branch of the government.

· Federal Statute—Written laws, enacted by the U.S. Congress, that regulate foreign and interstate commerce.

· French Civil Code of 1804—One of the models used by countries that adopted civil codes. Also known as the Napoleonic Code.

· German Civil Code of 1896—One of the models for countries used by countries that adopted civil code. Such codes act as the sole source of law in most civil law countries.

· Historical School—School of jurisprudence that believes the law is an aggregate of social traditions and customs that have developed over the centuries.

· Judicial branch—A branch of the U.S. government that has the power to interpret and determine the validity of the law. Also known as the courts.

· Judicial decision—A decision about an individual lawsuit issued by federal and state courts.

· Jurisprudence—The philosophy or science of law.

· Law—That which must be obeyed and followed by citizens, subject to sanctions or legal consequences; a body of rules of action or conduct prescribed by controlling authority and having binding legal force.

· Law court—A court that developed and administered a uniform set of laws decreed by the kings and queens after William the Conqueror, legal procedure was emphasized over merits at this time.

· Law and Economics School—School of jurisprudence that believes that promoting market efficiency should be the central goal of legal decision making. Also called Chicago School.

· Law Merchant—Rules based on based on common trade practices and usage that were applied by merchants around England and Europe, in the Middle ages, to solve commercial disputes. Also known as “law of merchants.”

· Legislative branch—A branch of the U.S. government that has the power to enact the law. Also known as the U.S. Congress.

· Merchant Court—The separate set of courts established to administer the “law of merchants.”

· Moral theory of law—Theory that proposes that the law should be based on morality and ethics.

· Natural Law School—School of jurisprudence that postulates that the law is based on what is “correct.”

· Order—A decision of an administrative agency.

· Ordinance—Laws enacted by local government bodies, such as cities and municipalities, counties, school districts, and water districts.

· Precedent—A rule of law established in a court decision. Lower courts must follow the precedent established by higher courts.

· Romano-Germanic civil law system—Legal system that dates back to 450 BCE when Rome adopted the Twelve Tables, a code of laws applicable to the Romans. Commonly known as civil law.

· Sociological School—School of jurisprudence that asserts that the law is a means of achieving and advancing certain sociological goals.

· Stare decisis—Latin for “to stand by the decision.” Adherence to precedent.

· State Constitution—Constitutions that establish the legislative, executive, and judicial branches of state government and establish the powers of each branch.

· State Statute—Statute enacted by state legislatures and placed in code books.

· Statute—Written law enacted by the legislative branch of the federal and state governments that establishes certain courses of conduct that covered parties must adhere to.

· Subcommittee—Studies bills sent by the committee. After review the subcommittee may either let the bill die or report it back to the full committee.

· Treaty—A compact made between two or more nations.

· U.S. Congress—Branch of the government that creates federal law by enacting statutes.

· U.S. House of Representatives—A chamber of the U.S. Congress.

· U.S. Senate—A chamber of the U.S. Congress.
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