PART I
Contract Law Under the Common Law
Part I (Chapters 1–7) is devoted to contracts under the common law. Each of the first six chapters is a step in the road map. Chapter 7 moves beyond the road map and introduces third-party beneficiary contracts and assignment and delegation.

CHAPTER 1

Step One: Establishing the Method of Dispute Resolution, Selecting the Venue, and Determining the Applicable Law in the Event of a Dispute

Chapter 1 deals with some of the choices that the parties should consider during contract negotiations. PowerPoint ch. 1-1 (EXHIBIT 1-1) highlights these choices in Step One of the road map: method of dispute resolution, venue, and choice of law.

EXHIBIT 1-1

Choice of Dispute Resolution, Venue, and Law
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Choice of Dispute Resolution

Choice of Venue

Choice of Law


|
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Contract Formation
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Contract Enforceability

|

Step Four

The Plaintiff’s Allegation

of the Defendant’s Breach

|

Step Five

The Defendant’s Response

to the Plaintiff’s Allegation of Breach

|

Step Six

The Plaintiff’s Remedies

for the Defendant’s Breach

(PowerPoint ch. 1-1)

Establishing the Method of Dispute Resolution in the Event of a Dispute

Most contract disputes are not resolved by litigation. The aggrieved party may be in a position to simply walk away from the transaction or may seek to draw the other into a negotiated or mediated resolution of the problem. If the parties are unable to resolve their own dispute or resolve their dispute with the help of a mediator, they may seek a more formal method: arbitration. At times, the aggrieved party finds it necessary to capture the other’s attention by initiating litigation. Just because a petition or complaint is filed does not mean that the dispute will reach trial. The parties often resolve the dispute as the judicial process slowly moves forward.


Chapter 1 gives the instructor an opportunity to focus a student’s attention away from the narrow topic of litigation to the broader array of methods for resolving disputes. PowerPoint ch. 1-2 presents a range of methods of dispute resolution.

The Range of Methods of Dispute Resolution


           do nothing

 negotiation
       mediation

 arbitration
        litigation

(PowerPoint ch. 1-2)


As to each method, students could be asked the following questions using the assumption that the contract is silent as to the method or methods for resolving a future dispute.
•
Is the method private or public?

•
Who chooses the method?

•
Who designs the rules (i.e., the process) for the method?

•
Who controls the process?

•
Is the outcome based on “the law” or on “the needs of the party or parties”?

•
Who decides questions of fact?

•
Who decides issues of law?

•
What role does “the law” play in resolving the dispute?

•
Is the outcome appealable?

•
If a party or the parties begin one method, could they also use another?

•
What are the “costs” involved for this method?

•
How long does it take to resolve a dispute under this method?

•
Is there an advantage to having the method determined before the dispute arises? Should the parties include the method or methods in their contract so the method or methods are predetermined in the event a dispute arises?

Selecting the Venue in the Event of Breach

The decision as to venue may prove critical when resolving a dispute.
•
PROBLEM 1-1. How does “home town” play a role in a negotiation? Home town gives a party control over such things as location, scheduling, interruptions, comforts, dislocation due to travel, and expenses. Controlling the process is an important factor in every method of dispute resolution.

•
PROBLEM 1-2. How does “home town” play a role in a mediation? How does the inclusion of a neutral third party, the mediator, change the factors that make up control over the process?

•
PROBLEM 1-3. How does “home town” play a role in an arbitration? Note that arbitration does not involve a jury. How does the inclusion of a neutral third party, the arbitrator (or panel of arbitrators), change the factors that make up control? The arbitrator controls both the process and the outcome.

•
The EXAMPLE illustrates a forum selection clause.

•
The fact that a forum selection clause is included in a contract does not guarantee that the stated forum will be the forum. If a case is filed in the court named in the forum selection clause, the court will give great deference to the clause but on rare occasions, the stated forum is successfully challenged using the doctrine of forum non conveniens. If the challenge is successful, the court will dismiss the case and the plaintiff will need to file in a more convenient court.

•
If the plaintiff ignores the forum selection provision and files in a court other than the court named in the contract, that court will retain jurisdiction only if:

•
the forum selection provision violates the public policy of either forum (EXAMPLE);

•
the forum selection provision is unjust and unreasonable (see TEXT);

•
the forum selection provision is not free from fraud, undue influence, or unequal bargaining power that subverted the parties’ freewill at the time of contract formation;

•
the named forum is not the exclusive forum but merely a suggested forum (EXAMPLE); or

•
the named forum did not have a reasonable connection to the parties or the dispute (PROBLEM 1-4).
•
If the contract fails to include a forum selection provision, the plaintiff chooses the venue.

•
Venue may be important in determining choice of law (PROBLEM 1-5).

•
The last act of contracting was in State A (signing). 

•
The performance was to be in State B. 

•
State A’s choice of law rule uses where the contract was formed (i.e., State A).

•
State B’s choice of law rule uses place of performance (i.e., State B).

•
The contract’s forum selection provision designated State B.

•
The outcome from litigation will depend on whether the court uses the law of State A or the law of State B.

•
The complaint was filed in State B.

Because the case was filed in State B (the state designated in the contract) and the choice of law rule for State B is place of performance (which will be State B), the common law of State B will apply to the dispute.
•
Change the facts so the contract’s forum selection provision designated State A and the complaint was filed in State A. The common law of State A would apply to the dispute.

•
PROBLEM 1-6 uses the same facts in 1-5, but the contract does not contain a forum selection clause.

•
If the complaint is filed in State A, will the law of State A or State B apply?

•
If the complaint is filed in State B, will the law of State A or State B apply?

•
PROBLEM 1-5 REVISITED. Change the facts so the forum selection provision designates State B but the complaint is filed in State A. Should the court in State A dismiss the case so the plaintiff would need to file in State B? If the court in State A did not dismiss, then would the court in State A use the common law of State B to resolve the dispute?

Determining the Choice of Law in the Event of Breach

•
Although much of common law contract law is consistent from state to state, variations do exist. This section begins by alerting students to the fact that the common law within a state may be changed by a state’s court or by a state’s legislature. The common law may also be changing as a whole although changes evolve at different speeds from state to state. Therefore, the choice of which state’s common law will be used to resolve a dispute may determine the outcome of the dispute.

•
If the parties fail to include a choice of law provision in their contract or if their choice of law provision is unenforceable, the court will use its own choice of law rules. Three basic choice of law rules for contract cases exist:

•
territorial rules (aka the vested rights or lex loci contractus approach) (most mechanical and this territorial approach looks to where the contract was made) (EXAMPLE);

•
most significant relationship (aka the center of gravity or Restatement [Second] of Conflicts of Law approach) (see TEXT); and

•
consequences-based rules (aka the governmental interest approach) (focuses on the issue being litigated and the underlying policies the chosen laws sought to achieve) (see TEXT).

Suggested Answers to the Review Questions

Chapter 1

True/False

1.
T
An example is a mandatory arbitration provision.

2.
F
Private mediation is always available, even after appeal.

3.
F
Arbitration has no jury.

4.
T

5.
T

6.
F
If the contract has no venue provision and a dispute has arisen, the plaintiff selects the venue when filing.

7.
T
True unless the contract has a choice of law clause.

8.
T

9.
F
Question 9 is a rephrasing of Question 6.

10.
T
True but may be an overly strong statement because of exceptions.

11.
F
The enforcement of a forum selection clause is not a question of mandate but deference.

12.
T
Question 12 is an application of Question 11.

13.
T

14.
T
15.
T
Illustrates the concept of a court having jurisdiction over the case but applying the laws of another state to resolve the dispute.

16.
T
The territorial rules approach is the most objective and mechanical and is unrelated to fairness, justice, or policy.

17.
T
This approach seeks to produce a choice of law result for that issue being litigated based on knowledge of the law’s application to that issue and the policies underlying that law.

Fill-in the Blank

1.
Negotiation

2.
Arbitration

3.
Arbitration

4.
Mediation

5.
Forum

6.
Plaintiff
This assumes the contract does not include a forum selection provision

7.
Forum selection (or venue)

8.
Discretion

9.
Deference

10.
Vested rights approach

11.
Consequences-based approach

12.
Center of gravity approach

13.
Most significant contacts (or governmental interest approach)

14.
Territorial rule (or vested rights approach)

15.
Consequences-based rule (or governmental interest approach)

Multiple Choice

1.
(d)
Litigation.

2.
(c)
Arbitration. The purpose of negotiation or mediation is not to decide questions of fact but rather to resolve the dispute.

3.
(a)
Negotiation.

4.
(c)
Arbitration. The question refers to a panel of arbitrators.

5.
(a)
The plaintiff. The plaintiff files the complaint.

6.
(a)
State A.

7.
(c)
Apply the law of State B because of the choice of law provision.

8.
(b)
No guarantee.

9.
(d)
Clause mandating all three.

10.
(a)
Territorial approach.

11.
(d)
Consequences-based approach.

12.
(d)
Consequences-based approach.

13.
(b)
This question addresses the difference between choice of forum and choice of law.
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